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VEMORANDUM OPI NI ON

This Chapter 13 case is before the Court upon debtor's
objection to the clai mof Chattanooga Funeral Hone. The voluntary
petition, together with the required schedul es and statenents, and
the proposed Chapter 13 Plan were filed June 17, 1993.
Essentially, the debtor had only two creditors. A secured creditor
held a first nortgage on the debtor's residence. The obligation
secured by the nortgage was substantially in arrears at the tine
this case was commenced. The other creditor was Chattanooga
Funeral Hone, holding an unsecured claim in the anount of
$5, 400. 00, according to the debtor's schedules. The Chapter 13
Pl an proposed paynent in full to both of these creditors.

Al t hough the proof was sonmewhat |acking on this point,
t he evidence i s convincing that notice of the bankruptcy was nmail ed
to Chattanooga Funeral Honme at its correct street address on
June 23, 1993. The neeting of creditors called pursuant to
11 U. S.C. 8341 occurred on July 21, 1993, as schedul ed.

Bankruptcy Rul e 3002 provides that a proof of claimin a
Chapter 13 case shall be filed within ninety (90) days after the

first date set for the neeting of creditors with certai n enunerated



exceptions, none of which are applicable in the present case. O
course, the Bankruptcy Rules, particularly Rule 3002, contenplate
that proper and tinmely notices are sent and received. Merrill
Lynch, Pierce, Fenner & Smith v. Dodd, 82 B.R 924 (N.D. 111l
1987) .

Chat t anooga Funeral Hone did not file a proof of claim
until April 28, 1994. Thus, the proof of claimwas clearly not
filed within the tine allowed by Bankruptcy Rule 3002(c).

Subsequent to the filing of the petition, the debtor has
sold his real property pursuant to 11 U S.C. 8362, conditioned upon
the Chapter 13 Trustee reserving sufficient proceeds fromthe sale
to pay the disputed claimof Chattanooga Funeral Hone.

According to the debtor's Motion to Sell Real Estate, the
debtor had substantial equity in the property over and above the
first nortgage and the exenptions which the debtor could lawfully
claimin the property.

As previously stated, the evidence is convincing that
proper notice was sent to Chattanooga Funeral Honme. The evidence
i s equal 'y convincing that Chattanooga Funeral Hone did not receive
notice of this case until early March of 1994. M. George Tucker,
t he general manager of Chattanooga Funeral Hone, testified that
during the relevant tinme period, one of his functions was to open
the mail received by Chattanooga Funeral Hone and to review the
correspondence received. He testified that during the last two

weeks of June, 1993 and the first week of July, 1993, he was not



absent from work for vacation or illness. He further testified
that during that tinme he conducted his regular duties, including
his duties with respect to the mail, on a daily basis, except for
Saturday and Sunday. He testified that during that tine he did not
see any notice of this bankruptcy proceeding in the nmail addressed
to Chattanooga Funeral Home and that he woul d have recogni zed any
such noti ce.

It is relevant to note that prior to the petition having
been filed in this Court, Chattanooga Funeral Hone had sued the
debtor in Ham I ton County G rcuit Court. Chattanooga Funeral Hone,
a Tennessee corporation, was represented in the state proceeding,
as in these proceedings, by Attorney Jes Beard. There is no
suggestion that Attorney Beard had know edge of the bankruptcy case
prior to March, 1994.

Under Federal comon | aw, proof of mailing to the correct
address wth sufficient postage affixed creates a presunption of
recei pt. Rosenthal v. Walker, 111 U S. 185, 4 S.C. 382, 28 L. Ed.
395 (1884). However, the presunption has no probative effect once
it is rebutted. Bratton v. Yoder Co. (In re Yoder Co.), 758 F.2d
1114 (6th CGr. 1985), Fep. R EvipD. 301.

Both parties have cited Bankruptcy Rule 9006 for the
proposition that the tinme limtations of Rule 3002(c) my be
enlarged if the failure to tinely file was a result of excusable
negl ect. Non receipt of notice would clearly constitute excusabl e
negl ect. Yoder, supra at 1118. It would appear that the Court's

power to enlarge the tine for filing a proof of claimin a Chapter



13 case is limted by Bankruptcy Rule 9006(b)(3). | ndeed, if
Chattanooga Funeral Hone had not adequately rebutted the
presunption of receipt, its claimwould be disallowd and the debt
di scharged. In re Mrelock, 151 B.R 121 (Bankr. N. D. Chio 1992);
In re Euston, 120 B.R 228 (Bankr. M D. Fla. 1990)

Nevert hel ess, equitable principles as well as due process
permt the Court to examne the facts and circunstances of the
rel ati onship between this debtor and this creditor. United States
v. Cardinal Mne Supply, Inc., 916 F.2d 1087 (6th Cr. 1990); Inre
Cole, 146 B.R 837 (D. Colo., 1992); In re Anderson, 159 B.R 830
(Bkrtcy. N.D. IIl. 1993). Thus, the Court concludes that the
creditor's claim my be allowed despite the late filing of the
proof of claim

O course, the debtor can object to a filed claim on
numer ous grounds other than late filing. Bankruptcy Code 88 501 &
502; Bl ackburn-Bliss Trust v. Hudson Shipbuilders, Inc. (In re
Hudson Shi pbuilders, Inc.), 794 F.2d 1051 (5th Cr. 1986). The
creditor has filed a proof of claim thus consenting to the
jurisdiction of this Court to determine the claim The debt or
requested the Court to disallow the claim as late filed or to
determ ne the anmount of the claim Wthout an adjudication on this
claimat this tinme, the debtor would not receive his fresh start in
this proceeding. He would undoubtedly be faced w th garni shnment
proceedings fromthe Crcuit Court action, or, at the very | east,
woul d be required to answer and defend the state court action.

Simlarly, the creditor would incur additional expense and



frustrating delays in attenpting to recover the debt owed by a

debtor with the nmeans to pay.

Chat t anooga Funeral Home obt ai ned a judgnent agai nst M.
Maxwel | after he filed this chapter 13 case and in violation of
automatic stay inposed by Bankruptcy Code 8§ 362. The automatic
stay applied wi thout regard to whet her Chattanooga Funeral Hone had
notice of M. Maxwell's chapter 13 case.

A judgnent obtained in violation of the autonmatic stay is
voi dable. Easley v. Pettibone Mchigan Corp., 990 F.2d 905 (6th
Cr. 1993); Smth v. First America Bank (Inre Smth),876 F.2d 524
(6th Gr. 1989). M. Maxwell had the right to assune that the
funeral honme woul d not continue proceedi ngs agai nst him and thus
have every right not to expect to have to appear for any notices to
state court. M. Maxwell should not have a judgnent of record
agai nst himthat appears to be enforceable and the Court hol ds t hat
the Grcuit Court judgnment of March 2, 1994, is void and
unenforceabl e and directs the creditor to take such action as to
indicate that on the record of that court.

Fromthe proof in this record, the Court finds that as of
the date of this petition the debtor was indebted to Chattanooga
Funeral Hone in the anpbunt of $5, 264. 88.

The contract between the parties provides that if the
princi pal bal ance has not been paid in full within seven (7) days
after the date indicated, which is thirty (30) days after the date

of the contract, then a one-tine default charge of ten percent



(10% of the unpaid bal ance of the principal will be inposed. The
Court finds that wi thout any basis for the reasonabl eness of such
a one-tine charge that that charge is unenforceable. Furt her,
t here havi ng been no proof as to the reasonabl eness of such a one-
time charge, the Court would hold that, in this case, it is not
appropri at e.

| nstead, the funeral hone has taken the position that it
is entitled to pre-petition interest on this account. Because of
t he suggestion in the contract that ten percent (10% is payable
i medi ately, the Court exercises its discretion and does not aware
pre-petition interest. Tenn. Code Ann. 847-14-123; Howard G Lew s
Constr. Co. v. Lee, 830 S.W2d 60 (Tenn. App. 1991).

The contract between the parties allows Chattanooga
Funeral Hone reasonable attorneys' fees from the debtor in this
case. Because of the unique circunstances of this case relatingto
notice and lack of receipt of notice, the Court finds that
Chat t anooga Funeral Hone is entitled to recover fromthe debtor the
amount of $750.00 as reasonable attorneys' fees. The Court
recogni zes t hat Chattanooga Funeral Home may actual |y have i ncurred
or will incur a greater attorneys' fee because of the contingency
fee agreement with its attorney.

As M. Beard has indicated, perhaps this contingency fee
allows himto recover nore in one case than he mght recover in
anot her case based upon the Lodestar approach, but the contract
bet ween Chatt anooga Funeral Hone and t he debtor requires the debtor

to pay a reasonable fee for services rendered in the collection of



this case and does not contenplate that the debtor will nake up the

shortfall in sone other case.

ol i quely, the debtor has seened to request of this Court
some reduction in the clai mof Chattanooga Funeral Hone agai nst the
debt or because of sone ill-defined agreenent, not particularly well
stated and not before this Court, between the conservator of M.
Maxwel | and a fornmer wfe.

As was poi nted out during the proof, Chattanooga Funer al
Hone was not a party to that agreenent. Chattanooga Funeral Hone's
contract is with M. Maxwell. [If M. Maxwell or his conservator is
entitled to recover back against his fornmer wife, this judgnment
wi || not preclude hi mfromdoing so, but neither will it reduce the
cl ai m of Chattanooga Funeral Hone.

The foregoing constitutes findings of fact and
concl usi ons of |aw pursuant to Bankruptcy Rule 7052.

An order wll be entered allowng the claim of
Chat t anooga Funeral Hone in the amount of $6,014.88, and directing
the Chapter 13 trustee to pay said claimout of the funds on hand,
and further directing the Chapter 13 trustee to proceed with the
closing of the case. As was also indicated, the order will direct
the Chattanooga Funeral Honme to take such action as would be
necessary in the state court to expunge the post-petition state

j udgment .




R THOMVAS STI NNETT
UNI TED STATES BANKRUPTCY JUDGE

[entered 7/6/94]
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THE EASTERN DI STRI CT OF TENNESSEE
SOUTHERN DI VI SI ON

I N RE
CLARENCE EDW N MAXWELL NO. 93-12234

Debt or Chapter 13

N N’ N’ N N

ORDER

For the reasons stated in a Menorandum Opinion filed
cont enpor aneously herew th,

It is ORDERED t hat the clai mof Chattanooga Funeral Hone
shall be allowed in the anpbunt of $6, 014. 88;

It is further ORDERED that the Chapter 13 trustee is
directed to pay said claimout of the funds on hand fromthe sale
of the debtor's residence;

It is further ORDERED that the Chapter 13 trustee is
directed to proceed with the closing of this case; and

It is further ORDERED t hat Chattanooga Funeral Home take
such action as may be necessary to expunge the GCircuit Court

Judgnent entered agai nst the debtor on or about March 2, 1994.

ENTER:
BY THE COURT
R THOMAS STI NNETT
[entered 7/6/94] UNI TED STATES BANKRUPTCY JUDGE



